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BACKGROUND AND SUMMARY 

1.  This Complaint concerns a single consultation on 9 March 2015. Patient A was a 
detainee at Villawood Immigration Detention Centre (IDC); the Respondent an 
employee of International Health Medical Services (IHMS) which provides medical 
services to detainees at this IDC.  

 
2.  What happened during this consultation is a matter of disagreement. Patient A alleges 

that the Respondent inappropriately spoke to her and touched her. The Respondent’s 
account is that he asked Patient A questions to establish her gender, as he was initially 
under the impression that Patient A was male, though she presented as female. The 
Respondent says that he asked to observe Patient A’s breasts as a way of determining 
her gender. He also asked her questions about her sexual activity, as he wanted to 
encourage her to undergo STD screening. 

 
4.  Following this consultation, on 11 March 2015 IHMS received a written complaint from 

Patient A. On the basis of this complaint an employee of IHMS, Dr Souvannong, lodged 
a written complaint with AHPRA, dated 18 March 2015.  

 
5.  As a consequence of receiving this complaint the Medical Council initiated s 150 

proceedings. Under the shadow of these the Respondent consented to conditions being 
placed on his registration on 10 May 2015, (see Appendix B for the terms of these; 
basically, a chaperone condition). 

 
6.  Patient A withdrew her complaint against the Respondent on 26 June 2015 and did not 

sign a statement subsequently prepared by the HCCC. 
 
7.  In investigating the complaint the HCCC obtained a report from peer reviewer, Dr Peter 

Frost. 
 
8.  At the hearing on 26 April 2017, Patient A did not give evidence. Evidence was given by 

Dr Frost via the telephone and by the Respondent. 
 
9.  The Committee found some of the particulars of the Complaint proven and that this 

amounted to unsatisfactory professional conduct. It reprimanded the Respondent, 
imposed a mentoring condition and suggested that consideration be given to whether 
the Respondent should have a Performance Assessment.  

 
THE COMPLAINT 
 
10. The Complaint is set out in full as an attachment to this decision (Appendix A). It alleges 

that Dr Thein-Win is guilty of unsatisfactory professional conduct under section 
139B(1)(a) of the Health Practitioner Regulation National Law (NSW) (National Law 
(NSW) in that he has engaged in conduct that demonstrates the knowledge, skill or 
judgment possessed, or care exercised, by him in the practice of medicine is 
significantly below the standard reasonably expected of a practitioner of an equivalent 
level of training or experience. In addition, it is alleged that Dr Thein-Win contravened 
NSW regulations dealing with medical records, namely the Health Practitioner 
Regulation (New South Wales) Regulation 2010. 

The Particulars of the Complaint are set out in detail below as we use these to organise 
the material before the Committee. In short, it is alleged that Dr Thein-Win 
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inappropriately touched and inappropriately made suggestions to Patient A (particular 
1), failed to make provisions for a chaperone (particular 2; though this particular was 
withdrawn at the hearing), failed to conduct an adequate clinical assessment (particular 
3) and failed to make adequate medical records (particular 4).  

 

THE RESPONDENT’S BACKGROUND 
 
11. Dr Thein-Win was first registered in New South Wales as an intern on 28 March 2002. 

At all relevant times with respect to this complaint, he practised under the National 
Scheme in the general category and was employed on this basis.  

 
12. He graduated with a Bachelor of Medicine, Bachelor of Surgery from the Institute of 

Medicine, Yangon, Myanmar in 1985 and then he obtained a Bachelor of Medicine 
Bachelor of Surgery from Monash University in 2001.  
 

13. From January 2006 until July 2009 he was a Locum Resident/Career Medical Officer in 
hospital emergency departments in NSW and Tasmania. In 2010, he worked as a locum 
in a number of general practices in Tasmania and NSW. From 2011 to 2014 he worked 
again as a Locum Resident/Career Medical Officer in hospital emergency departments 
in NSW and Tasmania, and from July 2012 to May 2013 he also worked for an 
afterhours service at Sydney West, NSW.  
 

14. He commenced working for IHMS on 17 July 2014.  
 

15. On 10 May 2015 Dr Thien-Win consented to the Medical Council imposing conditions 
upon his registration; basically a chaperone condition if he treats or examines any 
female over 14 years of age. These conditions are set out in Appendix B below. 

 
 
THE LEGAL FRAMEWORK 
 
16. Section 139B of the National Law states: 

 
Meaning of "unsatisfactory professional conduct" of registered health practitioner 
generally [NSW] 
 
(1) Unsatisfactory professional conduct of a registered medical practitioner includes 
each of the following:  
 
(a) Conduct significantly below reasonable standard   
“Conduct that demonstrates that the knowledge, skill or judgment possessed, or care 
exercised, by the practitioner in the practice of practitioner’s profession is significantly 
below the standard reasonably expected of a practitioner of an equivalent level of 
training or experience. 

  
 (b) Contravention of this Law or regulations 
A contravention by the practitioner (whether by act or omission) of a provision of this 
Law, or the regulations under this Law or under the NSW regulations, whether or not the 
practitioner has been prosecuted for or convicted of an offence in respect of the 
contravention. 

 
17. The standard of proof which the Committee must apply is one of reasonable satisfaction 

and as the much used statement of Briginshaw v Briginshaw (1938) 60 CLR 336 puts it: 
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"Reasonable satisfaction is not a state of mind that is attained or established 
independently of the nature and consequence of the fact or facts to be proved. The 
seriousness of an allegation made, the inherent unlikelihood of an occurrence of a 
given description, or the gravity of the consequences flowing from a particular 
finding are considerations which must affect the answer to the question whether the 
Issue has been proved to the reasonable satisfaction of the tribunal. In such matters 
'reasonable satisfaction' should not be produced by inexact proofs, indefinite 
testimony, or indirect inferences". 

 
18. These remarks, of course, focus the decision-makers’ attention upon the nature of the 

evidence required to establish the case. They do not change the standard of proof, 
which remains that of reasonable satisfaction. 

 
19. This is the legal framework in which we are to consider the material placed before us. 

For the Complaint to be proven, the Committee must be reasonably satisfied on balance 
that Dr Thein-Win committed the conduct complained of and that this conduct satisfies 
the statutory definition of unsatisfactory professional conduct. In this sense the onus is 
on the Commission to establish that Dr Thein-Win has departed to the requisite degree 
from the appropriate standards. The standard of proof relevant to our fact-finding 
exercise is conventionally referred to as the Briginshaw v Briginshaw standard 
(discussed above). Basically, the standard of proof is proportionate to the gravity of the 
issue to be proved. These disciplinary proceedings will have professional and personal 
consequences for Dr Thein-Win and we have taken account of this in our deliberations. 

 
20. In evaluating Dr Thein-Win’s conduct he is to be judged by the standards of a 

practitioner of an equivalent level of training and experience. He is a reasonably 
experienced practitioner and is to be judged accordingly. 

 
 
ISSUES 
 
21. The issues to be determined by this Committee are as follows. 
 

First, whether the Committee is reasonably satisfied on balance that the factual 
particulars of the Complaints are proven. 
 
Second, whether the conduct overall amounts to unsatisfactory professional conduct. 
 
And third, whether orders of directions made by way of Part 8, Division 3, Subdivision 3 
of the National Law are appropriate. 

 
22. An issue for the Chairperson is whether non-publication directions should be made. 
 
 
THE MATERIAL BEFORE US AND OUR REASONING RELEVANT TO EACH 
PARTICULAR  
 
23. The four particulars raise some sixteen allegations against Dr Thein-Win. In these 

circumstances, it makes sense to set out our findings immediately after setting out the 
relevant evidence for each particular, rather than in a separate section after we have set 
out the evidence before us on all of the particulars. 

 
24. We set out the material before us on each particular, separated for the most part 

between material disclosed by the documents before us and material presented at the 
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hearing. The hearing was held on 27 April 2017 when, as mentioned, evidence was 
given by the HCCC peer review, Dr Frost (via the telephone) and by the Respondent.  

 
25. We have had the benefit of submissions from both the HCCC and the Respondent’s 

legal advisers. We have listened to and read these carefully and make reference to 
them below where appropriate. It was agreed at the commencement of the hearing that 
this was a one-stage hearing (i.e. the Committee would decide if unsatisfactory 
professional conduct was made out and then decide which, if any, orders were 
appropriate without receiving further evidence or material from the parties).  

 
26. Before we set out the particulars in turn, we note that our understanding of this case 

was made more difficult as Patient A did not give evidence. Further, as noted above, 
Patient A notified the Department of Immigration and Border Protection on 24 June 2015 
that she wished to withdraw her complaint. In June 2016 HCCC officers made attempts 
to obtain a statement from Patient A and although a statement was prepared for her to 
sign she did not sign it.  

 
27. There was discussion at the directions hearing and again at the commencement of the 

hearing as to the admissibility of this material (i.e. Patient A’s original complaint and her 
subsequent draft unsigned statement). The initial complaint, the written withdrawal of 
this and material dealing with the attempts by the HCCC to obtain a statement in June 
2016 were admitted (against the objection of the Respondent’s legal advisers), but the 
draft statement prepared for Patient A to sign, which remained unsigned, was not 
admitted. 

 
28. Patient A’s complaint received 11 March 2015 reads (uncorrected) as follows: 

 
“I would like to make a proper complaint about my IHMS doctor his an Asian. I had 
an appointment Monday March 2015 due to my sore jaw. However the doctor asked 
to check my boobies by feeling them. He ask him to show my breast in front of him 
then he let me stand then touch my belly and asked me to show my pussy then he 
asked the last time I had sex. Then he asked me did I like it. I was confused as to 
why he was asking me these questions as I went to the doctor for my sore jaw. I feel 
uncomfortable and a bit scared to see the same doctor again.” 
 

29. The Respondent has responded to these allegations, first to the IHMC which 
investigated this complaint and then to the HCCC. We list the relevant responses here, 
as it was out of this material that the HCCC made much of its case against the 
Respondent: 

 

 Email from Respondent to IHMS, 12 March 2015 (let us call this, response 1) 

 Email from Respondent to IHMS, 15 March 2015 (response 2) 

 Respondent’s letter to the HCCC via his lawyers 18 May 2015 (response 3) 

 Respondent’s letter to the HCCC via his lawyers 30 June 2015 (response 4) 

 Respondent’s letter to the HCCC via his lawyers 1 December, the s40 response 
(response 5). 

 Respondent’s statement for these proceedings of 30 January 2017 (response 6). 
 
 
THE FACTS RELEVANT TO THE PARTICULARS OF THE COMPLAINT (i.e specific ways 
in which it is alleged Dr Thein-Win significantly departed from the expected standards or 
contravened a relevant provision). 
 
30. Particular 1 reads: On 9 March 2015 the practitioner, at a consultation with Patient A at 

Villawood IDC, conducted an assessment of the patient in which he inappropriately: 
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(a) requested to view Patient A's breasts as a means of determining patient gender 

without palpation; 
 

(b) made the request to Patient A the subject of (a) above by referring to the patient's 
breasts as "boobies"; 

 
(c) touched Patient A's breasts: 

(i) in a manner which did not accord with clinical standards 
for palpation; 

(ii) without adequate explanation to the patient. 

(d) touched Patient A's stomach region without clinical indication; 
 

(e) requested to view Patient A's female genitalia without clinical indication; 

 
(f) made the request to Patient A the subject of (e) above by referring to the patient's 

female genitalia as her "pussy"; 
 

(g) when discussing with Patient A when she last engaged in sexual intercourse, 
asking Patient A whether she "liked it", or using words to that effect to refer to 
sexual intercourse. 

 
31. The Respondent admitted 1(a) but denied particulars 1(b) to 1(g).  
 
32. In its final submissions to the Committee the HCCC did not press particulars 1(b), 1(d) 

and 1(f). It rightly observed that these particulars were based solely on Patient A’s 
original complaint and that there was insufficient evidence before the Committee on 
these matters to allow a finding that the facts alleged (in 1(b), 1(d) and 1(f) occurred. 

 
33. As noted above, the Respondent has given his account of the consultation a number of 

times. We will return to his email response to IHMS below but we start with his first letter 
to the HCCC (response 3). Here he states that he reviewed the records for Patient A 
prior to the consultation and noted that the patient had made an appointment because 
“he” wanted an x-ray of his jaw. The Respondent noted that the appointment was for a 
male patient who had seen a nurse about three days previously and refused the routine 
screening blood test. The Respondent was surprised when the patient presented as a 
female. The Respondent considered that he needed to correctly identify the patient’s 
gender so that the Detention Centre knew where to house the patient. When asked 
about gender, the patient responded that she is female and transgender. The 
Respondent tried to determine if the patient is female and asked her to lift up her top to 
view the lower parts of her breasts. He viewed these for 2 to 3 seconds. At no time did 
he touch the patient’s breasts. He asked the patient whether she is sexually active and 
she replied that she had “quite a lot”. The Respondent was alert to the possibility that 
the patient had been a sex worker and pressed on her the need to have routine blood 
tests, including STD screening. The patient wanted to check her weight and as she 
walked towards the scales there was a brief moment of physical contact as the patient 
walked past the Respondent. 

 
34. In response 3 the Respondent admitted that he requested to see the patient’s breasts 

and due to his inexperience with dealing with such patients he did not handle this part of 
the consultation well. It is said that the Respondent’s usual practice is always to have a 
chaperone present when conducting intimate female examinations however in this case 
he didn’t consider having a chaperone because the viewing of the breasts was fleeting 
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and he was conscious that the nurses were very busy. The Respondent explicitly denied 
the other allegations made by Patient A.  

 
35. In a clarifying letter (30 June 2015, response 4) the Respondent noted that the purpose 

of the consultation of 9 March 2015 was to address the patient’s refusal to undergo 
blood screening tests for STDs and the patient’s request for a jaw x-ray. Here the 
Respondent states that the patient did not raise her top from the bottom but pulled down 
her top from the top. The Respondent states he only saw the top part of the patient’s 
breast tissue. 

 
36. In cross examination, the Respondent was asked about the clinical notes for Patient A 

where on 3 March 2015 a nurse had written in the medical record that “client is 
transgender, male, had breast implants and gender organ change, now female looking”. 
The Respondent said he did not read this note prior to his consultation on 9 March 
2015. He only saw the note after that patient had left the consultation. All he knew 
beforehand was the reason for the consultation, “that was enough” he said. He clicked 
on the appointment software that told him the reason for the visit and he said, 
“sometimes it is not essential to look at the previous clinical notes”. He was taken to his 
response 2 (email to IHMC) where he notes that at the consultation he noted the 
observations made by the nurse “only 2-3 days ago”. However, he said, “you can see 
the vital signs without seeing the progress notes” and then he said he may not have 
seen these Observations until after the consultation. As to why he would read these 
after the consultation he could not recall.  

 
37. The Respondent was taken to response 3 (letter to HCCC via his lawyer) where he 

states that his gender check was responding to what he saw as the need to house 
Patient A in the correct part of the Centre for her safety as there had been sexual 
assaults at the Centre. The Respondent agreed that these sexual assaults did not 
involve Patient A and that he had not discussed this with her at the consultation, 
although he said he did ask her if she was “all right in the Center” as this was his first 
question in any consultation. It was pointed out that this part of the consultation is not 
recorded in his long account of the consultation in response 2 (email to IHMS).  

 
38. In response 2 the Respondent records that he asked Patient A if she is a man or a 

woman and she said “I am a woman. I am transgender”. Why in these circumstances 
did he feel the need to examine her breasts? The Respondent said he was unsure at 
that time what transgender was. This was his first experience with such a patient and he 
was confused. He thought he needed to look at her “secondary characteristics” to make 
a decision as to whether she was male or female. 

 
39. In response 2 the Respondent said that at this point of time during the consultation – a 

“flash of memory came into my mind of my past experience 8 years ago in my GP with a 
‘She-Male’”. The Respondent denied that he had any prior experience of transgender 
patients. This idea just came into his mind while he was writing the email. He could not 
recall any specific consultation. His explanation for this assertion in the email was that 
“he was just showing off” to his manager at IHMS. The Respondent denied that he had 
sufficient understanding of transgender not to require Patient A to show him her breasts. 
He agreed that he should not have done this. After receiving the complaint from Patient 
A he realized he had behaved wrongly. It was put to him that he had asked to see her 
breasts not for clinical reasons but merely to satisfy his curiosity. The Respondent didn’t 
directly deny this but said, “that is your word”.  

 
40. The Respondent said that he asked Patient A to pull down her top and she did this 

exposing a portion of her left breast with her left hand while she was seated. In 
response 2 (email to IHMC) the Respondent had stated – “she lifted her tops and 
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exposed her breasts. I glanced it. 1 second 2 seconds… Yes it is female breast pattern 
Nipples contour all feminine”. The Respondent noted that he had corrected this 
statement in his response 4 (letter to HCCC). Here he states that he “did not raise her 
top from the bottom but pulled her top down from the top… he saw the top part of the 
patient’s breast tissue”. The Respondent now denied he had seen her nipple. 

 
41. The Respondent said that in response 2 he had been “garrulous and over inclusive”. In 

the period between the consultation (9 March) and writing the email (15 March) he had 
been unsettled. As to why he gave the account of viewing A’s breasts that he gave in 
response 2, the Respondent said “he typed wrong”. In this email, he said, “he was 
enthusiastic. He wrote a lot, right and wrong mixed together.” He said he was not a 
natural writer and he had a bad habit that, to practise his language skills, he just wrote 
what came into his mind.  

 
42. In response 2 the Respondent states: 
 

“Now I see she is a woman. I don’t think I need to look at her genital areas. 
(Although, inspection of both sexual characteristics is mandatory in clinical 
assessment – we learned that) I explained to her. 
 
Doctor – We need to look at both breasts and sex to make sure the sex of the person 
(I told her as a way of information)”. 

 
43. The Respondent gave evidence that although he states at the beginning of the email 

that this was a reconstruction of the consultation, some of what he typed in this email is 
inaccurate. Subsequently in response to a question from the Committee the Respondent 
said that he did not say to Patient A that the inspection of both sexual characteristics is 
mandatory in clinical assessment; this comment was a note to his superior at IHMC.   

 
44. In his clinical notes for the consultation the Respondent states – “breasts..female” and 

then the next line reads “physical. NAD” (i.e. no abnormality detected). It was put to the 
Respondent that this meant he had physically examined her breasts. He said that the 
term “physical” in his notes did not refer to the breasts.  

 
45. With particular 1(g) in mind the Respondent was asked about his comment in response 

2 that he asked Patient A whether she was sexually active. He agreed that he did not 
ask this question of all detainees. He asked her, he said, as she looked like a sex 
worker. As to how this questioning related to her jaw problems he said that what was 
noted in response 2 was not in sequence.  

 
46. With regard to particular 1(a), Dr Frost’s evidence was that even assuming that the 

Respondent had no sexual motive when he requested to view Patient A's breasts as a 
means of determining her gender, such conduct was a significant departure from the 
expected standards. 

 
47. Our view of the above material is as follows. The Respondent admits particular 1(a) 

and we find this particular proven. We agree with Dr Frost that this conduct is a 
significant departure from the expected standards and amounts to unsatisfactory 
professional conduct. As noted above particulars 1(b), 1(d) and 1(f) were not pressed by 
the HCCC. We agree with this decision. Based solely on the original complaint, in 
circumstances in which Patient A did not give evidence at the hearing, we are not 
satisfied that the matters alleged in these particulars occurred. For example, there is no 
way for us to determine whether the words “boobies” and “pussy” were Patient A’s 
words or the words she alleged the Respondent used. We find particulars 1(b), 1(d) and 
1(f) not proven. 
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48. The Respondent has consistently denied that he touched Patient A’s breasts (1(c)), 
requested to view Patient A’s female genitalia (1(e)) and when discussing Patient A’s 
sexual activity asked her whether she liked it (1(g)). Patient A alleges these things in her 
original complaint but these allegations could not be tested at the hearing. The 
Applicant’s case was that the Committee could safely conclude that these events took 
place, based on the Respondent’s own account of the consultation. It has to be said that 
the Respondent in his various written responses gave inconsistent accounts of the 
consultation and that at the hearing he was not always a convincing witness. 
Nonetheless, after considering carefully the Respondent’s written accounts and 
reflecting on what he said about these matters at the hearing, we are not satisfied to the 
requisite degree of the matters alleged in particulars 1(c), 1(e) and (1(g). For example, 
we cannot infer that he touched Patient A’s breasts because the word “physical” occurs 
in his clinical notes on the line below the word breasts. And while the Respondent on his 
own account asked Patient A about her sexual activity we cannot infer from this that he 
asked her “do you like it”. The Respondent possibly said to Patient A (although at the 
hearing he denied this) “we need to look at both breasts and sex to make sure the sex 
of the person” as this is how he puts it in what he calls a reconstruction of the 
consultations “conversation and action”. But we cannot infer from this that he did in fact 
look at her genitalia when he goes on to say that he told Patient A this “as a way of 
information” and in the line above this quote he writes, “Now I see she is a woman I 
don’t think I need to look at her genital areas”. In other words, on the basis of the 
Respondent’s various accounts of the consultation, supplemented with his oral 
testimony before us, we are not satisfied that the matters alleged in particulars 1(c), 1(e) 
and (1(g) occurred.  

 
49. Particular 2 reads: During the consultation referred to in Particular 1 above, the 

practitioner without adequate reason failed to make appropriate arrangements for the 
presence of a female chaperone in circumstances where the practitioner formed the 
view that the examination should be conducted in the presence of a chaperone. 

 
50. This particular was oddly framed as it required proof not just of the need for a chaperone 

at the consultation but that “the practitioner formed the view that the examination should 
be conducted in the presence of a chaperone”. The Respondent denied that he had 
formed such a view. The HCCC withdrew this particular at the commencement of the 
hearing. We find particular 2 not proven. 

 
51. Particular 3 reads: During the consultation referred to in Particular 1 above, the 

practitioner failed to conduct an adequate clinical assessment of Patient A in that he 
failed to: 

 
(a) make a diagnosis in relation to Patient A's jaw pain; 

 
(b) consider possible causes for Patient A's jaw pain; 

 
(c) consider Patient A's analgesic needs; 

 
(d) consider referral to other health practitioners including a dentist. 

 
52. In his statement of 30 January 2017 (response 6),the Respondent states that after 

checking the gender of the patient he asked the patient to stand up and he listened to 
her chest, placing his stethoscope on her back over her clothes. He states that the 
patient then sat down and he asked her why she had refused blood tests when seen by 
the nurse some three days earlier. He explained to her the Centre’s policy requiring 
these tests and the patient told him that she had a fear of needles. The Respondent 
states he was able to persuade her that it was important to have these tests performed 
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and he wrote a request for the following blood tests – HIV, Hep B and C, full blood 
count, LFT and syphilis. He states he also ordered a routine chest x-ray for TB 
screening, in accordance with the Centre’s usual practice. 

 
53. The Respondent states that the patient then raised the issue of her jaw. She said her 

fractured jaw had been reconstructed in 2014 at Westmead Hospital. He enquired 
whether the jaw was currently painful. He examined the jaw and there was no obvious 
swelling or signs of deformity. He palpated the patient’s right jaw and surrounding area 
including the neck. He looked into her mouth but could see no obvious abnormalities. 

 
54. The Respondent claims he then asked questions about the patient’s request for a jaw x-

ray. He learnt that the patient had been sexually assaulted about a year ago and as a 
result of injuries she needed to have a jaw reconstruction. Patient A said that the 
reconstruction was of her lower right jaw area and this sometimes gave her pain, 
although it was not painful at the time of the consultation.  

 
55. The Respondent decided to order the x-ray of her jaw. 
 
56. The Respondent notes that the consultation lasted no more than 10 minutes. He states 

that his intention was to review the patient once the blood test results and x-ray report 
were back and then to decide on future management. In his view, there was no reason 
to take any further action in relation to the jaw. 

 
57. More specifically, the Respondent denies particular 3(a). He argues that given his 

clinical findings he did not believe he was required to make a diagnosis in relation to the 
patient’s jaw pain prior to ordering the jaw x-ray. The Respondent denies particular 3(b). 
He argues that he did consider possible causes of the patient’s jaw pain including dental 
problems, injury, abnormal growths and neuropathic pain. He accepts that he did not 
record in the notes all of the likely causes of the patient’s jaw pain he was considering. 

 
58. The Respondent denies particular 3(c). He argues that he decided not to issue any 

prescription for pain relief as the patient was not then in pain, did not experience pain 
when examined, did not request any pain relief, and on examination had no obvious 
cause for the intermittent pain of which she complained. 

 
59. The Respondent denies particular 3(d). He argues that the referral to a dentist requires 

the general manager’s approval. Further, obtaining an appointment with a dentist in the 
Centre “can be challenging and usually there is a delay”. His plan, he states, was to 
obtain an x-ray to exclude any significant issue with the reconstruction and have the 
patient return for review of the x-ray. Whether he referred her to a dentist would depend 
on the results of the x-ray and how the patient then presented. 

 
60. In cross examination, the Respondent was asked about his comments in response 1 

(email to IHMS) where he notes that at the consultation Patient A started telling him 
about her jaw injury that was fixed at Westmead Hospital -  a group of people had tried 
to rape her and assaulted her. The Respondent notes in the email that he did not ask for 
more details as it was not relevant.  Again, in response 2 (email to IHMS) the 
Respondent says that he did not ask for further details of the assault as “I do not bother 
knowing these things. It is beyond my scope”. The Respondent said in answer to 
questions about this that he had to prioritise the issues for the consultation and further 
details of the assault were irrelevant for what he saw as the reasons for the consultation 
on 9 March 2015. “You would need a special nurse to deal with trauma and this could 
be done later”, he said. He agreed that he did not do this later.  
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61. As to why the examination described above was not recorded in the notes, the 
Respondent said he had no need to record this – he had no need to ask questions of 
Patient A about these matters; he had a brief look and touch of her mouth, he said. As 
to why he ordered an x-ray when there was nothing of note to record he said that the x-
ray would look at the bone (perhaps these was a fracture) and this would provide more 
information as to whether Patient A needed a dental consultation.  

 
62. In response 2, the Respondent notes that patients in the Centre are “expansive with 

their non-clinically important issues, manipulative and demanding unrealistic things”. As 
to why he wrote that the Respondent said that he is garrulous and he was just making a 
point to his IHMS superior.  

 
63. Dr Frost was cross-examined with particulars 3 (c) and (d) in mind. He agreed that if 

Patient A was not in pain at the time of the consultation and did not experience pain 
when examined the Respondent’s decision not to provide pain relief was reasonable. 
And he agreed that, if the Respondent deferred any decision about referral to a dentist 
until after obtaining the dental x-ray this also was reasonable, provided there was 
nothing in his examination that suggested a dental problem. 

 
64. Our view of this material is as follows. With regard to 3(a), the Respondent did not 

make a diagnosis at the consultation of 9 March 2015 in relation to Patient A’s jaw pain 
as he had not reached a firm diagnosis; that was the point of the x-ray. We accept this 
evidence and consider that this was reasonable and that in these circumstances even if 
particular 3(a), strictly speaking, is made out it was not a failure or inadequacy in his 
clinical assessment. As to 3 (b), the Respondent now says that he considered other 
possible causes of the jaw pain – for instance, dental problems, injury, abnormal growths 
and neuropathic pain. But he did not record any of this in the notes; although he did 
order an x-ray of the jaw stating in the request form – “jaw was reconstructed in 2014 
fracture Now complain of mild pain on right side”. We have our doubts as to whether the 
Respondent did actually turn his mind, as now claimed to “dental problems, injury, 
abnormal growths and neuropathic pain” at the time of the consultation but we are not 
satisfied that he did not consider possible causes of Patient A’s pain. We thus find 
particular 3(b) not proven. Patient A was not in pain at the time of the consultation 
according to the Respondent and we have no different evidence before us. In these 
circumstances, he had no need to consider her analgesic needs Thus we find that 
particular 3(c) is not proven. Finally, we accept the Respondent’s evidence (as we have 
no reason not to) that he deferred the decision about a dentist until after receiving the x-
ray. And he did involve other health professionals in that he requested an x-ray. Thus 
particular 3(d) is not proven. 
 

65. In short, we find particulars 3(a) to (d) not proven. Furthermore we note that even if we 
had a different view, we do not consider that the inadequacies of clinical assessment 
alleged in particular 3 amounts to unsatisfactory professional conduct. In our view, if 
proven, these are more matters of unsatisfactory professional performance (i.e. 
performance matters rather than conduct matters). We note in passing that in the 
material before us there was more than a suggestion of other matters that were 
inadequately dealt with at this consultation. For example, the Respondent did not 
adequately deal with Patient A as a victim of a sexual assault. And this omission is all 
the more striking as the Respondent claims he was concerned about her being a 
potential victim of abuse at Villawood.(i.e. more concerned about the possibility of abuse 
rather than her actual abuse). However, these other matters were not particularised as 
failures or inadequacies of the consultation. 

 
66. Particular 4 reads: On or about 9 March 2015 the practitioner contravened the Health 

Practitioner Regulation (New South Wales) Regulation 2010 Clause 7 and Schedule 2, 
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Clauses 1 and 2 in respect of his medical records for Patient A in that he failed to 
record: 

 

(a) symptoms reported by Patient A; 

(b) findings of his examination of Patient A's jaw; 

(c) a diagnosis in relation to Patient A's reported jaw pain; 

(d) the clinical basis for requesting an x-ray of Patient A's jaw. 
 

67. The Respondent denies these particulars. 
 
68. As to particular 4 (a), he states that he recorded in his radiology request the patient’s 

symptoms of a complaint of mild pain on the right side of her jaw. As to particular 4(b), 
he notes that he recorded the results of his jaw examination as “NAD”. As to particular 
4(c), he denies that at this point in time he was required to make a diagnosis of 
intermittent jaw pain. And as to particular 4(d), he states that he recorded on the 
radiology request the basis for ordering the x-ray of the jaw. 

 
69. Dr Frost in his report is of the view that the Respondent’s notes are deficient as they 

contain no documentation of current symptoms, or the results of examining A’s jaw, or 
the Respondent’s diagnosis of the cause of the pain. Further, the reason the 
Respondent requested the x-ray is not documented. In cross examination Dr Frost 
remained of the view that the clinical notes should record the symptoms reported by 
Patient A and it was not sufficient that there was a reference to symptoms in the 
radiology request form. As to the reference in the notes to “NAD” (no abnormality 
detected) Dr Frost said that the notes do not say what the Respondent examined. And 
in his view the notes did not make clear why the Respondent was requesting an x-ray. 
In general, in his view the notes would not (as required) allow another practitioner to 
continue to manage this case. While the x-ray request form recorded some information, 
this information should be in the progress notes, he said. It was reasonable of the 
Respondent to consider different causes of the jaw pain, he said, but he did not record 
these. 

 
70. We agree with much of Dr Frost’s observation about the Respondent’s records for the 

consultation of 9 March 2015. The Respondent did not record significant detailed or 
specific information, or record this in the optimal place, or specify what NAD referred to. 
For these reasons, he is in breach of Health Practitioner Regulation (NSW) Regulation 
2010; in particular schedule 2, part 2 (1). Although we do not agree that the notes are a 
breach of schedule 2, part 2 (2), as in our view the notes did contain sufficient 
information to allow another medical practitioner to continue management of Patient A’s 
case. 

 
Summary of our findings 
 
71. We find not proven particulars of the Complaint - 1(b), (c), (d), (e), (f) and (g), particular 

2 and particular 3 (a), (b), (c), and (d). 
 
72. We find particular 1(a) of the Complaint proven and amounting to unsatisfactory 

professional conduct within the meaning of section 139B(1)(a) of the National Law 
(NSW). 

 
73. We find particular 4 of the Complaint proven and that this amounts to unsatisfactory 

professional conduct within the meaning of section 139B(1)(b) of the National Law 
(NSW). 
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THE APPROPRIATE ORDERS 
 
74. With regard to the appropriate orders in this matter, the Committee notes its jurisdiction 

in these disciplinary proceedings is both to protect the public, and to assist in 
maintaining the appropriate ethical and clinical standards of the profession. With the 
object of protecting the public in mind we must take account both of the likelihood of Dr 
Thien-Win repeating the professional conduct we have found to be unsatisfactory in 
these proceedings, and also the need to deter others from falling short of the expected 
standards. It is not our role to punish Dr Thien-Win. 

 
75. We must now consider the relevant protective orders to be made. The Committee notes 

that the powers available to it in this regard are set out in s146B of the National Law. A 
Committee may do one or more of the following: 

 
a) caution or reprimand the practitioner; 
 
b) direct that the conditions, relating to the practitioner’s practising of the 

practitioner’s profession, it considers appropriate be imposed on the 
practitioner’s registration; 

 
c) order that the practitioner seek and undergo medical or psychiatric treatment or 

counselling; 
 
d) order that the practitioner complete an educational course specified by the 

Committee; 
 
e) order that the practitioner report on the practitioner’s practice at the times, in the 

way and to the persons specified by the Committee; 
 
f) order that the practitioner seek and take advice, in relation to the management of 

the practitioner’s practice, from the persons specified by the Committee 
 

76. In its submission the Commission proposed as appropriate orders a reprimand, a 
supervision order under category B (on-site) and an audit of Dr Thien-Win’s medical 
records. The Respondent’s reply to this was that a caution was appropriate and possibly 
an order requiring a Mentor or in the alternative a supervision order under category C 
(off site).  

 
77. It was a significant departure from the expected standards for the Respondent to view 

Patient A’s breasts as a means of determining her gender. In our view a reprimand is an 
appropriate order.  

 
78. However, our findings relate to a single consultation - to the improper and substandard 

request to view Patient A’s breasts and to the substandard medical notes made by the 
Respondent for this consultation. In our view these findings on their own do not call for 
an order for supervision or even for an audit of the Respondent’s medical records. The 
Respondent has provided details of the articles he has read, the websites he has 
reviewed and the seminars he has attended since the complaint to improve his 
knowledge of transgender persons, patient boundaries and avoid misunderstandings. 
He knows not to repeat the error of particular 1(a). As for particular 4, we have before us 
only one example of the Respondent’s medical records. This record is deficient but it is 
not so deficient that based on our finding an audit of all of his medical records is called 
for.  
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79. This case did raise some worrying aspects of the Respondent’s practice of medicine. 
The responses he wrote to his employer (before he received legal advice) include 
claims such as – the detainees are not of “great clinical concern”, are manipulative, drug 
seeking, unreasonably want investigations or medications and take advantage of the 
free medical services in detention.  The Respondent claims he is entitled to view a 
patient’s genitalia simply as part of the health induction assessment. In response, the 
Respondent now says that parts of what he wrote to his employer were untrue but this 
of course raises other concerns. Even if we acknowledge that the Respondent is not a 
native speaker of English and that he claims to write just what comes into his mind, 
without subsequently editing this, these are worrying claims. 

 
80.  Some of the statements made by the Respondent at the hearing were also puzzling and 

at times worrying. We have in mind his flash of memory of his previous experience of a 
“she-male”, his failure to look at Patient A’s clinical records prior to the consultation, and 
his lack of interest in Patient A’s account of sexual violence. There were times when the 
Respondent’s responses exhibited a degree of disorganization and lack of systematic 
thinking. If this was reflected in his clinical reasoning it would be a cause of concern. We 
also note that the Respondent has no training in General Practice, and has spent most 
of his career in hospital-based, service (non-training) and locum positions.  

 
81. However, the Committee’s powers are linked to the matters alleged in the Complaint 

and found proved (s 146A). The appropriate course in our view in response to the 
matters set out above is to do two things. Firstly, the Respondent has suggested that a 
mentoring condition would be appropriate in this case, and we agree with this. Dr Thien-
Win is professionally isolated and has clearly missed information about important ethical 
issues in his training and professional career. A mentor could give him some continuity 
and help him align with mainstream practice and thinking. Secondly, we suggest that the 
Council consider whether the Respondent should have a Performance Assessment. 
There is an indication, based on the material before us, that aspects of the 
Respondent’s professional performance are unsatisfactory. Here we note that the 
evidence before us was that since the chaperone condition was imposed (10 May 2015) 
the Respondent has only worked as a medical practitioner for 5 or 6 days; at Mount Isa 
in September 2016.  

 
DETERMINATION 
 
82. The Committee finds not proven particulars of the Complaint - 1(b), (c), (d), (e), (f) and 

(g), particular 2 and particular 3 (a), (b), (c), and (d). 
 
83. The Committee finds particular 1(a) of the Complaint proven and amounting to 

unsatisfactory professional conduct within the meaning of section 139B(1)(a) of the 
National Law (NSW). 

 
84. The Committee finds particular 4 of the Complaint proven and that this amounts to 

unsatisfactory professional conduct within the meaning of section 139B(1)(b) of the 
National Law (NSW). 

 
ORDERS  
 
85. The Committee makes the following orders; 
 

1. The practitioner is reprimanded. 
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86.  The following practice conditions are imposed on the practitioner: 
 

1. To advise the Medical Council of NSW in writing at least seven days prior to 
recommencing practice or changing the nature or place of his practice. 

2. Within 28 days of commencing clinical practice the practitioner is to nominate an 
experienced general practitioner to act as his professional mentor for approval by 
Medical Council of NSW in accordance with the Medical Council of NSW’s 
Compliance Policy – Mentoring (as varied from time to time) and as subsequently 
determined by the appropriate review body. 

(a)  To authorise the Medical Council of NSW to provide proposed and approved 
mentors with a copy of the decision of the proceedings which imposed this 
condition. 

(b) At each mentoring meeting the practitioner is to initially include discussion of 
the issues highlighted in the decision and then any personal and/or medical 
practice issues that may arise. 

(c) To authorise the mentor to report, in an approved format, to the Council 
every three months about the fact of contact, and to inform the Council if 
there is any concern about his/her professional conduct, or personal 
wellbeing. 

(d) To be mentored for a minimum period of 12 months and as subsequently 
determined by the Council. 

 

3. Sections 125 to 127 of the National Law are to apply whilst the practitioner’s 
principal place of practice is anywhere in Australia other than in New South Wales, 
so that a review of these conditions can be conducted by the Medical Board of 
Australia. 

 
 
PUBLICATION OF DECISION 
 
87. Pursuant to section 171E(1) of the National Law the Committee provides copy of this 

written statement of decision to the Dr Thein-Win, the Health Care Complaints 
Commission and the Medical Council of NSW. 

NON-PUBLICATION DIRECTION 

 
88. At the Directions Hearing on 2 March 2017 non-publication orders were sought and 

made by the Chairperson with regard to the name and address of Patient A. 
 

89. The Chairperson has continued this non-publication direction regarding the name and 
address of Patient A (by way of Schedule 5D, clause 7 of the National Law (NSW)) and 
any information which might identify her in these proceedings is not to be published by 
any person. 

 
90. This direction does not operate to exclude any provision of the National Law and does 

not preclude the Medical Council from undertaking its statutory functions. 
 
91. ‘Publication’ may include communicating either in writing or verbally to any person. 
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APPEAL AND REVIEW 
 

92. An appeal to the Occupational Division of the NSW Civil and Administrative Tribunal on 
a point of law is to be made within 28 days of the date of this decision. 

 
93. Dr Thien-Win also has the right to seek a review by the Medical Council of NSW of the 

Committee’s Order to impose Conditions. The Medical Council is the appropriate review 
body for the purposes of Part 8, Division 8 of the Health Practitioner Regulation National 
Law (NSW). 

 
 

 
 

 
_______________________ 
Dr Arthur Glass (PhD) 
Chairperson 
 
15 May 2017 
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APPENDIX A - The Complaint 
 
 

The  Health Care Complaints Commission of  Level  13, 323 Castlereagh  

Street, Sydney,  NSW, having consulted with the  Medical Council of New 

South Wales in accordance with sections 39(2) and 908(3) of the Health 

Care Complaints Act  1993 and section 145A of the Health Practitioner 

Regulation National Law (NSW) ('the National Law}; 

HEREBY COMPLAINS THAT 

 
Dr Graham Thein-Win of 56 Portico Parade, TOONGA881E  NSW 2146, 

being a medical practitioner registered under the National Law ("the 

practitioner"), 

 

COMPLAINT ONE 
 

 
Is guilty of unsatisfactory professional conduct under section 1398 of the 

National Law in that the practitioner has: 

(ii) engaged in conduct that demonstrates the knowledge, skill or 

judgment possessed, or care exercised, by the practitioner in the 

practice of medicine is significantly below the standard 

reasonably expected of a practitioner of an equivalent level of 

training or experience; and/or 

(iii) contravened a provision of the Health Practitioner Regulation (New 

South Wales) Regulation 2010. 

 

Each particular justifies a finding of unsatisfactory professional conduct in 

itself. Alternatively, when two or more particulars are taken together, a 

finding of unsatisfactory professional conduct is justified. 

 

BACKGROUND TO COMPLAINT ONE 
 
 

The practitioner is a registered medical practitioner who first qualified as a 

medical practitioner in Burma after graduating from Rangoon University in  
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1985. The practitioner subsequently qualified in Australia in 2001 after 

studying at Monash University. 

From January 2006 until July 2009, the practitioner was a Locum Resident/Chief 

Medical Officer in hospital Emergency Departments in NSW and Tasmania. 

From April 2010 until July 2014, the practitioner was employed as a general 

practitioner contractor by SOS International at a number of locations across 

Australia. 

 

The practitioner was employed by International Health and Medical Services 

(IHMS) between 17 July 2014 and 19 March 2015 at which time his 

employment was terminated. IHMS was contracted to co-ordinate healthcare 

services on behalf of the Commonwealth Department of Health including the 

provision of health services to detainees at Villawood Immigration Detention 

Centre (IDC). 

 

On 9 March 2015 at Villawood IDC, Patient A, who was a detainee, consulted 

with the practitioner to arrange a jaw x-ray. Patient A presented as female 

having undergone gender reassignment surgery in the Philippines. 

 

On 10 May 2015, the Council placed conditions on the practitioner's 

registration by consent under section 41P and 150(1)(b) of the National Law. 

 

PARTICULARS 
 
 

1. On  9 March  2015 the practitioner, at a consultation with Patient A 

at Villawood IDC, conducted an assessment of the patient in which 

he inappropriately: 

(a) requested to view Patient A's breasts as a means of 

determining patient gender without palpation; 

(b) made the request to Patient A the subject of (a) above by 

referring to the patient's breasts as "boobies"; 

(c) touched Patient A's breasts: 

(i) in a manner which did not accord with clinical 

standards for palpation; 

(ii) without adequate explanation to the patient. 
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(d) touched Patient A's stomach region without clinical indication; 

(h) requested to view Patient A's female genitalia without clinical indication; 

(i) made the request to Patient A the subject of (e) above by 

referring to the patient's female genitalia as her "pussy"; 

(j) when discussing with Patient A when she last engaged in 

sexual intercourse, asking Patient A whether she "liked it", or 

using words to that effect to refer to sexual intercourse. 

 

2.  During the consultation referred to in Particular 1 above, the 

practitioner without adequate reason failed to make appropriate 

arrangements for the presence of a female chaperone in 

circumstances where the practitioner formed the view that the 

examination should be conducted in the presence of a chaperone. 

 
 

3. During the consultation referred to in Particular 1 above, the 

practitioner failed to conduct an adequate clinical assessment of 

Patient A in that he failed to: 

 
(a) make a diagnosis in relation to Patient A's jaw pain; 

(b) consider possible causes for Patient A's jaw pain; 

(c) consider Patient A's analgesic needs; 

(d) consider referral to other health practitioners including a dentist. 
 
 

4. On or about 9 March 2015 the practitioner contravened the Health 

Practitioner Regulation (New South Wales) Regulation 2010 Clause 7 

and Schedule 2, Clauses 1 and 2 in respect of his medical records for 

Patient A in that he failed to record: 

(a) symptoms reported by Patient A; 

(b) findings of his examination of Patient A's jaw; 

(c) a diagnosis in relation to Patient A's reported jaw pain; 

(d) the clinical basis for requesting an x-ray of Patient A's jaw. 
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APPENDIX B –Conditions on Dr Thein Win’s registration prior to the PSC 
 
 
 

Practice Conditions 

 

1. To not consult, treat, interview or examine any female patient over the 

age of 14 years whether in his surgery rooms or on house calls, unless a 

Council-approved chaperone is continuously present. 

 
a)  Prior to any such consultation, treatment, interview o r  examinat ion  he 

must inform each female patient over the age of 14 years of the 

necessity for a chaperone to be present at all times; 

 

b) The chaperone must: 

i. be a medical practitioner or nurse, nurse practitioner, or enrolled 

nurse, who is currently registered in the general or specialist category; 

ii. not be a member of the practitioner's family; 

iii. have no other personal association with the 

practitioner; and iv.be acceptable to the patient. 

 

c) i. All chaperones must be notified to the Council and approved by the 

Council prior to undertaking that role. 

ii. Any a p p r o v a l  shall be i n  accordance  w i t h  t he  C o u n c i l ’ s  

C h a p e r o n e  Policy. 

 

d) To complete and forward to the Council within 7 days of the end of 

each calendar month, a Patient Log I Chaperone Report' listing all 

female patients over the age of 14 years who have been consulted, 

treated, interviewed or examined by him during the calendar month, 

recording in respect of each patient: 

 

i. the date and time of the consultation, treatment, interview 

and/or examination; 

ii. the name of the patient and chaperone; 

iii. contemporaneous signature of chaperone; and 

iv. contemporaneous signature of patient or carer. 
 
 

e) If in the event of a medical emergency it is not practical to obtain 
the services of a Council-approved chaperone, a chaperone is not 
required; however, any such event must be notified to the Medical 
Council of NSW and recorded in the list of patients referred to in 
Condition 1(d)(iv). A medical emergency is an event where it is not 
possible or reasonable to have a patient with a serious or life 
threatening or urgent condition, seen by another medical practitioner or 
transferred to the nearest hospital. 

 

f) The practitioner is to ensure that all chaperones understand the 
responsibility to be present during all consultations, examinations, 
interviews or interactions. 
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g) The practitioner is to authorise the chaperone to immediately inform the 
Medical Council of NSW of any concerns that may arise in the course 
of undertaking the role of chaperone. 

 

2. To authorise the exchange of information between Medicare Australia 

and the Council where required in order to facilitate monitoring of 

compliance with these Conditions 

 

3. To advise the Council of any proposed commencement or change of 

employment. 

 

4. Before he enters into any contract, arrangement o r  understanding  
with any person for his employment as a medical practitioner  (whether 
locum or otherwise) or by way of partnership or co-shareholder or other 
joint venture in medical practice or for the use of any hospital, he shall 
provide that person with a copy of these Conditions. The Council is to 
receive written confirmation that notification has been made to the 
employer or, if he is engaged in any other practice, any subsequent 
employer. 

 
 
 


